
CUSTODY RIGHTS 

BETWEEN UNMARRIED PERSONS 

 

IMPORTANT:  Custody laws are different for 

children who are born to unmarried persons and 

children who are born to married persons.   

 

There are two types of custody:  Legal custody is 

who has the right to make important decisions 

regarding a child (i.e., education, health, religion, 

etc.).  Physical custody is who the child lives with 

most of the time.   

 

When a child is born to unmarried persons and 

there is no COURT ORDER identifying a 

father, the mother automatically has both legal 

and physical custody of the child.  (T.C.A. §36-

2-303) For a potential father to have any 

custody/visitation rights to a child, there MUST 

be a COURT ORDER that is signed by a judge.  

This is known as establishment of parentage.  

This can be done with a DNA test or an 

acknowledgement of paternity signed by a 

potential father.  Either way, a judge’s signature 

on an order is required.  Signing a birth 

certificate is not enough.  While signing a birth 

certificate indicates possible paternity, it is not 

proof of paternity; nor does it give any rights to 

the potential father.  It is possible for a potential 

father to end up with custody rights even if he is 

not listed on the child’s birth certificate.   

 

If there is a custody dispute between a mother 

and a potential father, law enforcement should 

assist the mother in retrieving/keeping the child.   

 

ESTABLISHING PATERNITY  

 

Paternity can be established either by the mother 

or the potential father.  Either parent can file a 

petition to establish parentage, and that 

parent does not need the permission of the 

other to file this petition.  The petition needs 

to be filed in a court in the county where 

either the child, mother, or father live.  Once 

the petition is filed, the court will require 

either a DNA test or a voluntary 

acknowledgement of paternity by a potential 

father.  Once this requirement has been met, 

the court will sign an order declaring a 

potential father to be the legal father.  At that 

point, the father will be able to ask the court 

for a hearing to decide custody or visitation 

rights with the child.  (If there has been a 

history of abusive or violent behavior by 

either parent, that parent may be granted 

supervised visitation only, or none at all, 

depending upon the level of danger.)  

Thereafter, the court will determine who has 

legal custody and who has physical custody 

of the child. 

 

The court then has the option of giving both 

legal and physical custody to one parent, 

giving joint physical custody to both parents, 

or giving legal custody to one parent.  This 

decision will be made on a case by case basis 

at the sole discretion of a judge. 

 

Once a child has been legitimated, the court 

can then order the payment of child support.  

The court can also order that a minor child’s 

last name be changed to that of the father.  (If 

you have problems getting court-ordered 

child support, contact the Child Support 

Enforcement Office in your county.) 

 

Paternity can be acknowledged at the hospital 

when the child is born if both parents 

complete a legal form called the Voluntary 

Acknowledgement of Paternity.  This will place 

the father’s name is on the child’s original birth 

certificate, but the father does not have legal 

visitation rights.  A COURT ORDER is still 

needed if there is a dispute. 

 

WHY ESTABLISH PATERNITY?   

 

IDENTITY 

• Right of the child to know both parents 

and to have both parents share in the 

child’s up-bringing. 

 

MEDICAL 

• Child may be insured under father’s 

health insurance. 

• Medical history of both parents is known. 

 

FINANCIAL BENEFITS 

• Child may qualify for benefits such as 

Social Security, life insurance and 

inheritance rights from father. 

 

SUPPORT 

• Father contributes to the everyday 

expenses for the child (child support) 

 

 

CUSTODY RIGHTS BETWEEN 

MARRIED PERSONS 

 

Different laws apply when the child is born to 

married persons.  In the case of married persons, 

BOTH parents have equal rights and access to 

the children unless there is a custody order that 

states otherwise.   

 

There are several ways custody can be decided 

between married persons.  First, custody can be 



decided in a divorce.  Second, custody can be 

decided in a dependency and neglect case filed in 

Juvenile Court.  Third, custody can be 

temporarily decided in an order of protection 

case.   

 

 

CUSTODY RIGHTS IN 

JUVENILE COURT 

 

ANYONE may file for custody of a child in a 

Juvenile Court if they believe a child is being 

abused or neglected.  If a Juvenile Court decides 

that a child is abused or neglected, the child may 

be immediately removed from the parent without 

a hearing. If that happens, the parent has a legal 

right to a hearing within three (3) days of the 

removal.  If a Juvenile Court then decides that 

there is a reason to remove a child from the 

parent, a trial date will be set. 

 

Parents at risk of losing their children have the 

right to have an attorney appointed to represent 

them at no cost in juvenile court.  Qualifying for 

an appointed attorney depends upon the financial 

situation of the parent.  If the Juvenile Court 

believes that a parent cannot afford to hire an 

attorney, an attorney may be appointed at no cost 

to the parent.  The parent should ask the Juvenile 

Court for an attorney. 

 

The children will be appointed an attorney of 

their own.  This attorney is called a Guardian Ad 

Litem.  The Guardian Ad Litem does not 

represent the parents.   

 

 

 
 

 

LAET’s offices are open from 8:30 a.m. to 5:00 p.m. Monday 
through Friday. 
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Linea Gratis en Español 1 (866) 408-6573 

 
No person in the United States shall, on the grounds of race, color, 

or national origin, be denied the benefits of, or be subjected to 
discrimination under, any program or activity receiving federal 

financial assistance. 

 
This pamphlet is intended for general information only. The 

circumstances of every case are different and need to be dealt with 

on a case-by-case basis. This is not a substitute for the advice of a 

lawyer. Also, the law may change and may be different from 

county to county. 
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Serving Bledsoe, Bradley, Blount, Carter, 

Cocke, Grainger, Greene, Hamblen, 

Hamilton, Hancock, Hawkins, Jefferson, 

Johnson, Knox, Loudon, Marion, McMinn, 

Meigs, Monroe, Polk, Rhea, Sequatchie, 

Sevier, Sullivan, Unicoi and Washington 

Counties.   

http://www.laet.org/

